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L. I am a partner of the firm of Chimicles & Tikellis LLP, and I submit this
declaration in support of Plaintiffs’ Memorandum of Law in Support of Final Approval of the
Class Action Settlement, Plan of Allocation and Award of Attorneys’ Fees and Expenses
(“Plaintiffs’ Memorandum™).

2. I am admitted to practice in the Commonwealth of Pennsylvania and before a
variety of federal courts. Ihave been admitted pro hac vice in connection with the above
captioned action.

' 3. The following Exhibits are submitted in support of Plaintiffs’ Memorandum.

Attached hereto is a true and correct copy of the following:

Exhibit DESCRIPTION

A April 24, 2006 Order Granting Preliminary Approval of the Class Action Settlement

Affidavit of James M. Vodola in Support of (i) The Settlement and (ii) Plaintiffs’
B Counsel’s Application for Attorneys’ Fees and Reimbursement of Expenses (“Vodola
Aff.™)

Affidavit of Kathleen P. Chimicles, ASA In Support of The Settlement and (ii) Co-
Lead Counsel’s Application for Attorneys’ Fees and Reimbursement of Expenses.

C | xpc At
D Company Resume of Write Capital Management
E Stipulation of Settlement dated April 3, 2006

Affidavit of Dawn E. Addazio Re: Mailing of Notice of Pendency and Proposed
Settlement of Class Action, Investment Data Form and Proof of Claim. (“Addazio
F AfE™)

Affidavit of Lawrence A. Sucharow in Support of Joint Petition for Attorneys” Fees and
Expenses Filed on Behalf of Labaton Sucharow & Rudoff, LLP.

Affidavit of Lawrence P. Kolker in Support of Joint Petition for Attorneys’ Fees and
H Expenses Filed on Behalf of Wolf Haldenstein Adler Freeman & Herz LLP




Affidavit of George E. Ridge in Support of Joint Petition for Attorneys’ Fees and

I Expenses Filed on Behalf of Cooper, Ridge & Lantinberg, P.A.
Declaration of Peter A. Binkow in Support of Joint Petition for Attorneys’ Fees and
J Expenses Filed on Behalf of Glancy, Binkow & Goldberg LLP.
Affidavit of Marc L. Newman in Support of Joint Petition for Attorneys” Fees and
K Expenses Filed on Behalf of The Miller Law Firm, P.C.
Affidavit of Leigh R. Lasky in Support of Joint Petition for Attorneys’ Fees and
L Expenses Filed on Behalf of Lasky & Rifkind, Ltd.
Affidavit of Thomas C. Michaud in Support of Joint Petition for Attorneys’ Fees and
M Expenses Filed on Behalf of VanOverbeke, Michaud & Timmony P.C.
N Chimicles & Tikellis LLP Lodestar Report
o Chimicles & Tikellis LLP Expenses Report
p CNL Hotels & Resorts, Inc. Litigation Fund Reconciliation
Q Summary Report of Plaintiffs’ Counsel’s Lodestar
R Summary Report of Plaintiffs’ Counsel’s Out of Pocket Expenditures
S Firm Biography of Chimicles & Tikellis LLP
T Final Invoice for Rachlin Cohen & Holtz, LLP
U Summary Report of Plaintiffs’ Counsel’s Total Expenses
Complete Claim Solutions, Inc. (“CCS™) May 2006 Invoice For expenses incurred by
v CCS in connection with the publication and mailing of the Class Notice and Summary
Notice
Proposed Order Granting Final Approval of The Settlement, the Plan of Allocation and
W Award of Attorneys’ Fees and Reimbursement of Litigation Expenses (“Final
Judgment”)
X May 23, 2006 Objection Filed by Joffre Duran and Mirta Duran
Y —Tab 1 In re Westinghouse Sec. Litig., Nos. 91-354, 97-309, 97-960 (W.D. Pa. Oct. 19, 1999)
Y —Tab 2 In re Baesa Sec. Litig., No. 96 Civ. 7435 (S.D.N.Y. Oct. 7, 1998)




Y _Tab 3 Inre W.R. Grace & Co. Sec. Litig., No. 95 CV 9003 (S.D.N.Y. Mar. 30, 1998)

Y —Tab 4 Blatt v. Merrill Lynch, Peirce, Fenner & Smith Inc., No. 94-2348 (D.N.J. Mar. 4, 1998)

Y —Tab 5 In re Copley Pharmaceutical, C.A. No. 94-11897-WGY (D. Mass. February 8, 1996)

Bakalor v. Integrated Communication Network, Inc., 96-2021-Civ-King (S.D. Fla.
Y ~Tab 6 | 1997)

In Re Agua Alliance Inc. Shareholders Litig., C.A. No, 17085 V.C. (Del. Ch. Qct. 2,
Y -Tab 7 | 2000)

In Re Fina, Inc. Shareholder Litig, C.A. No. 15576, Chandler, C. (Del. Ch. Sept. 23,
Y -Tab 8 | 1998)

2
Y —Tab 9 Dagron v. Perelman, C.Z. No. 15101, Chandler, C. (Del. Ch. Aug. 29, 1997)

NERA, “Recent Trends in Shareholder Class Action Litigation: Beyond the Mega-
Z Settlements, is Stabilization Ahead?” at p. 8 (April 20006)

4. This Declaration also catalogues the vigorous prosecution of this Action by
Plaintiffs’ Counsel.

A. Background of the Company

1 Nature of Business
5. Defendant CNL Hotels was formed in 1996 and is primarily engaged in the
acquisition, development and ownership of interests in hotel and resort properties including
limited service hotels, extended stay hotels, and full service hotels and resorts (collectively,
“Properties”). (Complt, 49).! From its formation through September 30, 2004, CNL Hotels

raised approximately $3.1 billion from the investing public, who have purchased approximately

! Unless otherwise indicated, all capitalized terms used herein have the same meaning as in

the Consolidated Second Amended Class Action Complaint filed in this Action on October 10,
2005 (“Complaint” or “Complt”) and in the Stipulation of Settlement dated April 3, 2006
(“Stipulation™).




308,000,000 shares via small broker dealers at a pre-reverse split price of $10 a share. (Complt,
f50).

6. CNL Hotels is a real estate investment trust (“REIT”) that combines the capital of
many investors to own and, in most cases, operate income-producing real estate. As a REIT,
CNL Hotels is not treated for federal income tax purposes as a corporation, and thus, is not taxed
at the corporate level on its “real estate investment trust taxable income” that is distributed to
shareholders. (Complt, J 52). CNL Hotels thereby eliminates “double taxation™ on its earnings.
(1d.)

7. In addition, CNL Hotels is a publicly held unlisted REIT, meaning that, (1) it is
public because it is registered with the SEC, can sell to the investing public rather than only to
“qualified investors” and is required to file reports with the SEC; and (2) it is unlisted because its
securities are not listed on a national stock exchange. (Complt, I 54) Similar to many unlisted
public REITs, CNL Hotels has a fixed life — if its stock is not listed on a national securities
exchange or over-the-counter market by December 31, 2007, CNL Hotels must sell its assets and
distribute the proceeds. (I 55). Prior to such time, if an investor wants to cash out, he may be
able to sell his shares back to CNL Hotels (“CNL Redemption Plan”) or on a secondary market.
(Id.).

2. The Advisor’
8. CNL Hotels is also an externally managed REIT, which means that an external

business entity has been employed or contracted with by CNL Hotels to “direct[] or perform(]

2

On June 21, 2006, CNL Hotels completed the Merger of the Company and the Advisor,
pursuant to the terms of the Amended Merger Agreement, New Proxy and shareholder approval
thereof. See [ 176, below. Thus, statements herein concerning the Advisor or the Company’s
statns as an externally-managed REIT refer to the conditions that existed prior to the merger



the day-to-day business affairs” of CNL Hotels. (Complt | 58). Defendant CNL Hospitality
Corp., a Florida Corporation, organized on January 7, 1997 is CNL Hotels’ Advisor (the
“Advisor™). (Id. T 57).

9. The Advisor is owned directly or indirectly by several individual defendants,
including James M .Seneff, Jr., Robert Bourne, Griswold and Hutchison, and all of the officers
and a majority of the directors of the Advisor are CNL Hotels’ officers and directors, see | 12,
below. The Advisor provides management, advisory and administrative services to CNL Hotels
as well as assists in developing and identifying for acquisition Properties for CNL Hotels and its
subsidiaries. (Complt, 1 57, 62-65). With no employees of its own, CNL Hotels is effectively
run, with many of its essential business functions including responsibility for CNL Hotels’
accounting, financial and regulatory compliance reporting and stockholder distributions and
reporting being performed, by the Advisor. (/d.)

10.  For its services, pursuant to the Advisory Agreement, the Advisor receives certain
fees. (Complt, T 66):

a Management Fee: For managing the assets, a fee calculated monthly in an
amount equal to one-twelfth of 0.60% of the total amount invested in the
Properties, exclusive of acquisition fees and acquisition expenses, plus one-
twelfth of 0.60% of the outstanding principal amount of any mortgage loans,
as of the end of the preceding month. (“Asset Management Fee™).

b. Acquisition Fee: For identifying the Properties, structuring the terms of the
acquisition and leases of the Properties and structuring the terms of the
mortgage loans, the Advisor receives an acquisition fee of 4.5% of gross
proceeds from the offerings, loan proceeds from permanent financing and a
portion of CNL’s revolving line of credit that is used to acquire Properties.
(“Acquisition Fee™). It was stated that the Acquisition Fees “shall be reduced
to the extent that, and if necessary to limit, the total compensation paid to all

persons involved in the acquisition of any Property to the amount customarily
charged in arm's-length transactions by other persons or entities rendering

being effectuated on June 21, 2006.



similar services as an ongoing public activity in the same geographical
location and for comparable types of Properties, and to the extent that other
acquisition fees, finder's fees, real estate commissions, or other similar fees or
commissions are paid by any person in connection with the transaction.”

C. Development Fee: For its services, the Advisor receives fees in connection
with the financing, development, construction or renovation of a property.
These fees are generally 4.5% of the total project cost (“Development Fees™).

11.  Since 1997, the Advisor has earned more than $270 million in fees in connection
with the acquisitions, development, securing of permanent financing on properties and monthly
asset management fees (Complt, ] 67). In addition, in connection with CNL Hotels’ Offerings,
the Advisor received substantial additional fees and compensation. (Id.  68).

3. Officers and Directors — Individual Defendants

12.  CNL Hotels’ executive officers and directors wore multiple hats in connection
with their dealings with CNL Hotels. The decision-makers at CNL Hotels were also the owners
and managers of the Advisor, stockholders of the Advisor and played active roles in CNL
Hotels’ Offerings and in the Original Proxy solicitation that sought, among other things, to effect
the merger of the Advisor into the Company:

a. Defendant James M. Seneff, Jr. (“Seneff™) serves, among other things, as
Chairman of the Board of Directors of CNL Hotels and is intimately involved
with the Advisor as a director, chairman of the board of directors and chief
executive officer of the owner of the Parent of the Advisor (“CFG”), and as a
direct owner of approximately 15.3% of outstanding common stock of the
Advisor. If the Original Merger were consummated as proposed, he would
have received a financial windfall - indirect beneficial ownership of over
approximately 20 million of CNL Hotels’ common shares. (Complt, {{ 79-
84).

b. Defendant Robert A. Bourne (“Bourne™) serves, among other things, as Vice-
Chairman of the Board of Directors of CNL Holels and is intimately involved
with the Advisor as the president and treasurer of CFG, and as a direct owner
of approximately 15.3% of outstanding common stock of the Advisor. If the
Original Merger were consummated as proposed, he would have received
4.5 million shares of CNL Hotels’ common stock. (Complt, J] 85-89).



h.

13.

Defendant Thomas J. Hutchison I (“Hutchison™) served at various times,
among other things, as Chief Executive Officer, President, and Executive Vice
President of CNL Hotels and served as an officer and director to the Advisor.
If the Original Merger were consummated as proposed, he would have
received 0.9 million shares of CNL Common Stock. (Complt, I 90-94).

Defendant John A. Griswold (“Griswold™) has served at various times, among
other things, as a member of the board of directors, President and Chief
Operating Officer of CNL Hotels and has served as a director and President of
the Advisor. If the Original Merger were consummated as proposed, he
would have received 0.4 million shares of CNL Common Stock. (Complt,
95-99).

Defendant Charles E. Adams (“Adams”) served as a director of CNL Hotels
and as a member of its Audit Committee. (Complt, T 100-101).

Defendant Lawrence A. Dustin (“Dustin”) served as a director of CNL Hotels.
(Complt, 7 102-103).

Defendant Craig M, McAllaster (“McAllaster”) served as a director of CNL
Hotels, as Chair of the Audit Committee and Nominating and Corporate
Governance Committee. (Complt, T 104-105).

Defendant Robert E. Parsons, Jr. (“Parsons™) served as a director of CNL
Hotels and on the Audit Committee. (Complt, I 106-108).

4. Investing in CNL Hotels

Nearly 75% of the more than $3.1 billion in investor capital raised by CNL Hotels

was invested through stock offerings made since 2001. (Complt, 7 130).

14.

On July 9, 1997, CNL Hotels commenced its Initial Offering of Shares of

Common Stock and completed that “Initial Offering” on June 17, 1999 with subscriptions for

15,007,264 Shares totaling $150,072,637 in gross proceeds, including $72,637 (7,264 Shares)

through CNL Hotels’ Reinvestment Plan. (Complt,  132).

15.

Following the successful completion of its Initial Offering, the Company

commenced even larger subsequent Offerings:



a. 1999 Offering”: CNL Hotels filed with the SEC a Registration Statement
(No. 333-67787) on Form S-11 covering 27,500,000 of its Shares to be
offered to the public. The 1999 Offering terminated on September 14, 2000.

b. “2000 Offering”: CNL Hotels filed with the SEC a Registration Statement
(No. 333-89691) on Form $-11 covering 45,000,000 of its Shares to be
offered to the public. The 2000 Offering commenced upon the termination of
the 1999 Offering, and terminated on April 22, 2002;

c. “2002 Offering”: CNL Hotels filed with the SEC a Registration Statement
(No. 333-67124) on Form S-11 covering 45,000,000 of its Shares to be
offered to the public. The 2002 Offering commenced upon the termination of
the 2000 Offering and terminated on February 4, 2003;

d. “2003 Offering”: CNL Hotels filed with the SEC a Registration Statement
(No. 333-98047) on Form S-11 covering 175,000,000 of its Shares to be
offered to the public. The 2003 Offering commenced upon the termination of
the 2002 Offering and terminated on March 12, 2004.

(Complt, | 134-136).

16.  As of February 12, 2006, there were approximately 102,370 stockholders of
record of CNL Hotels common stock, and over $3 billion of capital had been raised. (Complt,
94 4, 81; CNL Hotels’ Form 10-K for Fiscal Year Ended December 31, 2005).

17. CNL Securities Corp., CNL Hotels’ managing dealer, is an affiliate of CNL
Hotels, the Advisor and Individual Defendants Seneff and Bourne (“Managing Dealer” or “CNL
Securities Corp.”). Shares in CNL Hotels were sold in the Offerings by the Managing Dealer.
(Complt, T 72-75).

18.  The Offering Documents set forth that CNL Hotels’ primary investment
objectives are to preserve, protect, and enhance our assets, while, among other things, making
distributions. (Complt, ] 145). Capital appreciation is also a factor for the Advisor to consider

when determining the precise timing and terms of Property Sales. (Id. 146).

19.  Invested Capital — The Investors were told that the per share amount, $10 per



share, that they invested in CNL Hotels would be their Invested Capital, reduced by only limited
circumstances, and assiduously preserved, for calculating their 8% return. (Complt, J{ 147-148).
Thus, CNL Hotels’ Offering Documents presented its stock (if Listing were to not occur) as a
solid investment generating 8% annual returns on the Investors’ Invested Capital of $10 per
share.

20.  Receipt of Distributions -- In order to qualify as a REIT for federal income tax
purposes, CNL Hotels is obligated to distribute at least 90% of its taxable income. (Complt,
[ 149). CNL Hotels’ stock was sold based on statements concerning annual distributions and
that since at least 2000, that these distributions have represented a historical return of at least
7.38%. (Id.). On November 9, 2004 (almost 3 months after the filing of the Initial Complaint)
CNL Hotels’ 10-Q for the period ended September 30, 2004 (“2004 3d Q 10-Q”) set forth that
reduced distributions to stockholders may occur as early as the first quarter of 2003. (/d. 1 254).
Then, in CNL Hotels’ Form 10-Q/A, filed on March 25, 2005 (Amendment No. 1 to the
Registrant’s Quarterly Report on Form 10-Q for the three month period ended March 31, 2005)
CNIL reported that “[a]s of the date of this filing, based on current estimates of our sources of
liquidity, we expect to reduce our distribution rate per share as early as the end of the second
quarter of 2005.” (Emphasis added). (Jd. ] 255). Since that time, the distribution rate per share
has been 5%.

v. Hliquidity Of CNL Hotels’ Stock

21.  Currently, there is no public trading market for selling CNL Hotels’ stock.
Because CNL securities have never been listed on any securities exchange, it operates outside
the realm of a public market that responds to market conditions and analysts’ commentary, and

its investors are entirely reliant on the accuracy and completeness of the financial and other



disclosures provided in CNL Hotels’ prospectuses, supplements and annual and quarterly SEC
filings for information about the Company, its business, it finances and the value of its securities.
(Complt, 14 256-257).

22. Furthermore, since CNL Hotels’ securities are unlisted and relatively illiquid,
institutional investors such as mutual funds, pension funds and other investors that purchase
large volumes of securities do not typically purchase CNIL Hotels’ stock. Id. As such,
independent information for the CNL investors is limited and void of the type of in-depth
analysis that institutions generate about market-traded securities. As so aptly noted in a July 30,
2004 Report on CNL Hotels by GreenStreet Advisors, Inc. (“GreenStreet”™), a nationally—
recognized firm with an expertise in real estate investments, “[i]t is no wonder that these entities
[such as CNL] seek out retail investors, as most institutional investors would more thorou ghly
scrutinize the value of the shares.” (Complt I 238)

23.  CNL Hotels has a fixed life — pursuant to its Charter and By-laws, if its stock is
not listed on a national securities exchange or over-the-counter market by December 31, 2007
(“Listing”), CNL Hotels must sell its assets and distribute the proceeds (“Liquidate™), with the
objective being giving CNL Hotels’ stockholders liquidity for their investments. (Complt, T 259).

B. The Original Merger and the Original Proxy

24.  In a Form S-3 filed with the SEC on April 30, 2004 and as subsequently amended,
'CNL Hotels announced that it was going to engage in the Underwritten Offering and Listing.
(Complt, [ 259-260).

25.  In addition, in connection with the possible Listing and Underwritten Offering,
CNL Hotels sought shareholder approval, via the Original Proxy, to become a self-advised REIT

through the merger of the Advisor into a wholly owned subsidiary of CNL Hotels (“Original

10



Merger”). (Complt, I 259-261).

26.  Under the terms of the Original Merger, all of the outstanding shares of capital
stock of the Advisor were to be purchased by CNL Hotels for a total consideration of $308
million, comprised of $267.3 million in CNL Hotels’ common shares, $29.7 million in cash, and
the assumption of a note in the approximate amount of $11 million issued by the Advisor to Five
Arrows Realty Securities II, LLC. (the “Original Merger Consideration™). (Complt, I 262).

27.  On July 30, 2004 and August 27, 2004, the proposals set forth in the Qriginal
Proxy were approved by a vote of CNL Hotels” shareholders. (Complt, §4264-265).

28.  In addition, as part of the approved Charter Amendments, the name of CNL
Hospitality Properties, Inc. was changed to CNL Hotels & Resorts, Inc. (Complt,  266).

29.  CNL Hotels had stated that it expected to sell 35 million shares of common stock
in the Underwritten Offering at a price range between $19 and $21 (the $20 average being the
pre-reverse split adjusted price paid by members of the Purchaser Class) and list the 151.8
million (post-reverse split) existing but previously unlisted shares. {Complt, 268). In
commenting on the pricing of the Underwritten Offering, several stock analysts observed that the
price was too high and might be lowered at the last minute. (Compit, §iff 268-270).

C. The Original Merger, Underwritten Offering And Listing Were
Postponed

30.  The Underwritten Offering was expected to be pﬁced on August 3, 2004.
(Complt, T 267). Late that day CNL Hotels abruptly postponed the Underwritten Offering and
Listing, noting the cause as “market conditions.” (Id.).

31.  However, market conditions were generally favorable as the Bloomberg REIT

Hotels Index (“BBG REIT Hotel Index”) exhibited a general upward trend from mid- March

11



2003 to November 30, 2004, with only a minor and brief decline in April and May 2004.
(Complt, | 272). Attendant to the proposed Listing and Underwritten Offering, independent
securities analysts and investment bankers scrutinized CNL Hotels’ business operations which
revealed that in the market’s opinion, CNL Hotels stock, taking into account the cost of the
proposed Original Merger, was worth approximately 20-40% less than the $10 (pre-reverse split)
offering price. (Complt, 1 269-270).

D. Pre-Complaint Activities.

32. At the behest of investors, my Firm, along with Labaton Sucharow & Rudoff,
LLP and Wolf Haldenstein Alder Freeman & Herz LLP (collectively referred to herein as “Co-
Lead Counsel’) began investigating the non-listed REIT industry in mid-2003, gathering and
analyzing financial data and SEC filings.

1. Partners Advisory Services Corp. (“PASCORP”)

33.  In this endeavor, we engaged Partners Advisory Services Corp. (“PASCORP”),
and its founder and President James M. Vodola, CPA, to assist us. Attached to this Declaration
as Exhibit B is the Affidavit of James M. Vodola in Support of (i) The Settlement and (ii)
Plaintiffs” Counsel’s Application for Attorneys’ Fees and Reimbursement of Expenses. (“Vodola
AFE™).

34.  Since 1992, PASCORP has served as an expert consultant, providing valuation

and forensic accounting services to investors and their counsel, in matters involving hundreds of

3 As detailed in 21 of Vodola Aff., PASCORP submitted invoices to Co-Lead Counsel on

a current basis at an hourly rate that was materially less than PASCORP’s then current rate. This
arrangement facilitated Co-Lead Counsel’s management of the significant costs and expenses
anticipated to be involved in the prosecution of this Action. This arrangement was undertaken
with the understanding that, regardless of the outcome of the litigation, PASCORP would be
compensated upon the completion of this litigation for all time expended, charged at

12



public limited partnerships, real estate investment trusts (“REIT”) and other public and private
investment vehicles. (Vodola Aff. 2). PASCORP specializes in the analysis and evaluation of
real estate and other businesses that operate within a partnership, REIT, or similar structure, and
serves as an expert witness and consultant for attorneys representing investors in many of the
largest limited partnership and REIT litigation matters over the past 14 years. (Vodola Aff. 9§ 3).

35.  CNL Hotels became a focal point of this investigation during the winter 2003-
2004, as it became apparent that financial results of the enterprise could not support the
distribution levels that either had been presented in the Offerings to the investors or that had been
paid to investors since at least 2001. (Vodola AfF. T 8). Moreover, this condition existed at a
time that the hotel industry was experiencing a significant resurgence following the sharp drop in
business as a result of the events of September 11, 2001.

36. Co-Lead Counsel retained PASCORP, to review the accuracy and completeness
of CNL Hotels’ public .djsclosurcs of its financial and business statements, to review the
performance of CNL Hotels, to evaluate the quality and sustainability of its distributions, to
assess the value of the Company and its stock, and to review statements made in the Offering
Documents. (Vodola Aff. § 9).

37.  In April 2004, Co-Lead Counsel expanded its investigation of CNL Hotels upon
the filing of a preliminary proxy (Schedule 14A) with the SEC concerning the Original Merger
Agreement, and expanded the scope of PASCORP’s engagement to include the analysis and
review of the terms of the Original Merger Agreement, the Advisory agreements, and the

proffered valuation of the Advisor. (Vodola Aff. 4 10).

PASCORP’s then-standard hourly rates. (Id.).
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2. Co-Lead Counsel & PASCORP’s Investigation

38.  Co-Lead Counsel extensively investigated possible claims in this action based on
defendants’ conduct in connection with the Offerings and the proposed Original Merger.

39, Co-Lead Counsel, working with PASCORP, conducted an extensive survey of the
non-listed REIT industry, the attendant industry accounting practices and the process of
internalizing an affiliated Advisor through its merger with the REIT.

40.  In addition to working with PASCORP and reviewing PASCORP’s work-product,
Co-Lead Counsel’s investigation included:

a. Review of accounting rules, regulations and Generally Accepted Accounting
Principles (“GAAP”)

b. Review of CNL Hotels’ SEC Filings, including all Form S-3s, Form 10-Ks,
Form 10-Qs and Form 8-Ks for 1999 to present.

c. Review and analysis of SEC Filings by other REITs in the non-listed REIT
industry, including the financial statement portions of their Form 10-Ks.

d. Review and analysis of CNL Hotels’ preliminary and Original Proxy, and
supplements thereto.

e. Review and analysis of all of the Offering Documents for the 2000, 2002 and

2003 Offerings.

f Review and analysis of offering documents utilized by other REITs in the
non-listed REIT industry.

g. Review of the Advisor’s Agreements with CNL Hotels

h. Review of related non-listed REIT industry and CNL Hotels specific news

articles, news commentary and market reports.
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i Research and analysis of applicable federal securities laws and state laws.
3. Rachlin Cohen & Holtz LLP

41.  James Vodola of PASCORP is a certified public accountant and performed, in
connection with the review of the above listed materials, forensic accounting analysis for Co-
Lead Counsel. Despite this expertise, both Co-Lead Counsel and Vodola decided in the Spring
2004 to secure the accounting services of a firm that had expertise in the hotel industry to assist
them in the preparation of the complaint in this Action. (Vodola Aff. 1 30).

42, In July 2004, Co-Lead Counsel conferred with and retained the Florida-based
accounting firm, Rachlin Cohen & Holtz LLP (“Rachlin Firm™) and its partner, Laurie S. Holtz,
to assist them in fully assessing CNL Hotels® accounting treatment of various material
transactions and financial statement reporting items. In addition, Co-Lead Counsel discussed
with the Rachlin Firm the possibility of engaging them at the appropriate time to provide
testifying expert witness services in connection with this Action.

43.  The Rachlin Firm advised Co-Lead Counsel on various accounting principles and
pronouncements that could be deemed applicable to the various financial reporting mechanisms
of the Company. The Rachlin Firm's review of CNL Hotels’ financial statements and attendant
disclosures identified various generally accepted accounting principles (GAAP), Financial
Accounting Standard Board (“FASB™)Statements, Statements of Financial Accounting Concepts,
and Emerging Issues Task Force Pronouncements (“EITF”) which could arguably govern the
presentation and accounting treatment of at least the following matters which were part of the
Purchaser Class Claims in this Action:

a. Credit Enhancements

44.  Co-Lead Counsel, PASCORP and the Rachlin Firm worked together to identify
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the appropriate accounting principles and pronouncements that should govern a fair and
transparent presentation of Credit Enhancements to the investors. (See J 63, below). It was our
contention that it was improper under GAAP to book gnarantee payments (credit enhancements)
as revenue; and rather, such amounts should be accounted for as an adjustment to the basis of the
Properties. (Complt, ‘Il 168-176). Our position was that including Credit Enhancements as
revenue distorts the realizable cash flow from the Properties because these payments are being
made to support the stabilized cash flow of the Properties. Id.

45.  The Rachlin Firm identified a comparable situation in the context of “master
leases,” when the purchasers of multi-tenant properties obtain guarantee payments from the
developer, which are designed solely to support a rental stream through the use of master lease
arrangements. (Complt, §172). These arrangements provide that the seller lease vacant space
from the purchaser and pay market rent until that space is leased to third-parties. Id. These
payments are not cash flow from the properties, but rather payments by the lessee to cover yet-
to-be leased space in these multi-tenant properties. Id. Specifically, the Rachlin Firm identified
the accounting industry’s Emerging Issues Task Force pronouncement No. 85-27 (“EITF No. 85-
27”) as being pertinent to proper financial disclosures of relevant transactions. EITF No. 85-27
states that “any payments received in respect of a master lease, designed to support a rental
stream should be considered reduction of basis, not income.” Such position and EITF supported
Plaintiffs’ position that the Credit Enhancements required identical accounting treatment.
(Complt., I§ 168-174). Accounting pronouncement EITF No. 85-27 served to direct the proper
accounting treatment of such payments, which amount to a return of capital by the guarantor, by
setting forth that they are to be considered a reduction of selling price or basis.

46.  In CNL Hotels’ 2004 Form 10-K, CNL Hotels altered its accounting presentation
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of Credit Enhancements and abandoned their treatment as income. (Complt, | 174). The 2003

Form 10-K states that: “Funding under these guarantees is either recognized as other incorne, as

reductions in base management fees or as liabilities by the Company, depending upon the nature
of each credit enhancement agreement and whether the funded amounts are required to be repaid
by the Company in the future.” (Jd.) CNL Hotels’ 2004 Form 10-K did not recognize Credit
Enhancements as income; rather CNL Hotels treated Credit Enhancements as “reductions of
operating expenses” or “reductions in hotel and resort management fees.”

47.  With the agreement of their independent accountants, PricewaterhouseCoopers,
CNL Hotels based their “reclassification of credit enhancement funding to a reduction of
operating expenses,” rather than as a reduction of basis, by reference to EITF 02-16, which
“addresses the accounting of a vendor for consideration given to a customer.”

b. Asset Impairment

48.  In connection with reviewing the impact of Credit Enhancements on CNL Hotels’
Properties, Co-Lead Counsel, PASCORP and the Rachlin Firm, also undertook to review other
transactions by CNL Hotels that may have impaired investor’s capital and stock value., including
the KSL Transaction (Complt, Jf 336(1), (v)) and deals with Marriott {(Complt, T 336(v)).

Credit Enhancements and these transactions were reviewed for asset impairment pursuant to
Financial Accounting Standard Board Statement No. 144 (“FASB 144”).

49.  The Rachlin Firm identified FASB 144 (and its predecessor FASB 121) as
addressing financial accounting and reporting for the impairment or disposal of long-lived assets,
and that such impairment of an asset occurs when the carrying amount of the asset exceeds its
fair value. According to FASB 144, long-lived assets are required to be tested for recoverability

when circumstances indicate that the carrying value may not be recoverable.
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50. It was Plaintiffs’ contention that at least the potential of such impairment was not
made known by CNL Hotels to the Purchaser Class.

c. Joint Ventures

51.  Plaintiffs identified related party transactions involving Desert Ridge and WB
Joint Ventures (Complt, fff 230-252), about which material disclosures were not made until after
the filing of the initial complaint in this Action, in CNL Hotels 2004 Form 10-K. (Id.). Co-Lead
Counsel and the Rachlin Firm reviewed the Desert Ridge and WB Joint Venture transactions.
Co-Lead Counsel determined that certain aspects of these transactions were not appropriately
disclosed in accordance with Item 404 of SEC Regulation S-K. (Id. T 242-245).

52. Furthermore under GAAP, the Rachlin Firm identified the financial statements
contained in the Offering Documents as incomplete in this regard because they failed to contain
all material information required to represent validly the underlying events and conditions under
Statements of Financial Accounting Concepts 2, 1 79, and that the failure to inciude such
material facts in the Offering Documents left the Purchaser Class without knowing the “financial
effects” of the Desert Ridge and WB transactions, in contravention of Statement of Financial
Accounting Concepts 1, 21. (Complt, 246).

d. PricewaterhouseCoopers

53.  CNL Hotels’ independent accountant during the relevant time period was
PricewaterhouseCoopers (“PwC”). In light of the various accounting practices challenged by
this Action, the Rachlin Firm and Co-Lead Counsel undertook an analysis as to whether the
Purchaser Class could assert a colorable accounting claim against PwC.

54. As evidenced by PwC’s agreement with CNL Hotels’ use of EITF 02-16 in

connection with the reporting of Credit Enhancements, the applicability of certain accounting
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principles (GAAP or otherwise) are not always straight forward and clear cut, and although Co-
Lead Counsel believed that CNL Hotels’ accounting presentation was misleading, it did not have
direct evidence that PwC’s agreement with the accounting presentation utilized by CNL Hotels
directly violated a clear accounting principle or generally accepted accounting standards. Thus,
Co-Lead Counsel determined that, in light of such situation and the due diligence defense
available to PwC to negligence claims made against it under Section 11, it was not appropriate to
join PwC as a defendant in this Action.

E. The Action.

I Filing of the Action.- the Original Complaint

55.  On August 16, 2004, on behalf of individuals who invested in CNL Hotels
(Complt, ] 42-44), Co-Lead Counsel filed a class action complaint against CNL Hotels, its
affiliates and certain of its present and former officers and directors, captioned Campbell v. CNL
Hotels & Resorts, Inc., et al., Case No. 6:04-cv-1231-Orl-31KRS (the “Campbell Action”). The
Campbell Action alleged vi.olations of the federal securities laws, including violations of
Sections 11, 12(2) and 15 of the Securities Act of 1933 (“Securities Act™), Sections 14 and 20(a)
of the Securities Exchange Act of 1934 (“Exchange Act™) and breaches of fiduciary duty under
state law.

36. Subsequently, on or about September 8, 2004, a class action complaint captioned
Wong v. CNL Hotels & Resorts, Inc., et. al., Case No. 6:04-cv-01341-PCF-JGG (the “Wong
Action”) was filed with the Court alleging substantially similar facts and claims.

57. By Order of the Court dated November 10, 2004, the Campbell Action and the
Wong Action were consolidated for all purposes under the caption In re CNL Hotels & Resorts,

Ine. Securities Litigation, Case No. 6:04-cv-1231-Orl-31KRS (the “Action”).
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2. Lead Plaintiffs and Lead Counsel Appointed.

58. On December 21, 2004, pursuant to the Private Securities Litigation Reform Act,
Plaintiff Macomb County Employees’ Retirement System (“Macomb™) was appointed Lead
Plaintiff for the Proxy Class; Plaintiff Elizabeth Hawkins Barack Revocable Living Trust
(“Barack Trust”) was appointed as Lead Plaintiff for the Purchaser Class. (Commplt, I 48)

59.  Chimicles & Tikellis LLP (“C&T”) was appointed as Lead Litigation Counsel
and Co-Lead Counsel, Labaton Sucharow & Rudoff LLP (“LSR”) was appointed as Co-Lead
Counsel for Macomb, and Wolf Haldenstein Adler Freeman & Herz LLP (“WHAFH”) was
appointed as Co-Lead Counsel for the Barack Trust (collectively referred to as “Co-Lead
Counsel”).

60.  Throughout the pendency of this Action, Co-Lead Counsel have cooperated and
worked together to prosecute this Action effectively, while avoiding undue duplication of effort.
The efforts of Co-Lead Counsel are detailed herein.

3. Summary of Claims Asserted in the Action

a. Purchaser Claims

61.  The Action asserted that CNL Hotels’ financial statements and various
financially-related narrative portions of the Offering Documents materially misstated the
financial condition and performance of the Company. The false and misleading statements
consisted of two basic elements: (1) inflation of cash flow, and (2) concealment of shareholders’
capital impairment. The alleged false and misleading statements in the Offering Documents

included the following:



i Inflation Of Reported Net Cash Provided
" By Operating Activities (CFO) (Compl, ] 141-
228.)

62.  The Action alleged that CNL Hotels’ cash provided by operating activities
(“CFO™)" was inflated in the Offering Documents and in the financial statements incorporated
therein by reference. Inflated CFO, coupled with the juxtaposition of CFO and cash available for
distribution in the Offering Documents, signified to investors that their cash distributions would
approximate cash from operations, which it did not. In addition, since reported CFO was inflated,
CNL Hotels’ reported asset value, which is based in material part as a multiple of CFO, was also
inflated, thereby enabling CNL Hotels to continue to sell its stock at an inflated $10 per share
(pre-reverse stock split price) during the Class Period. The Action alleged that CFO was inflated
in four principal ways:

63. “Credit Enhancementis” (Complt, JJ156-176). CNL Hotels’ “credit
enhancements” were payments received from tenants or other guarantors during a property’s
stabilization period. The Offering Documents and financial statements incorporated by reference
therein are alleged to have improperly booked these payments as revenues on CNL Hotels’
income statement. Instead, these Credit Enhancements, which were not revenue, should have
been accounted for as a reduction of basis, and not income. The recognition of so-called credit

enhancements as part of CFO inflated 2003 CFO by at least 28% from $88 million to

$113 million (and perhaps by as much as nearly 60% from $71 million to $113 million)) and

+ CNL Hotels reported sources and uses of cash in its Consolidated Statement of Cash

Flows which is among the quarterly and annual financial statements issued by the Company. Net
cash provided by operating activities is reflected on the Consolidated Statement of Cash Flows.
Tt represents the cash generated by operating activities of the Company, and is calculated by
adjusting Net Barnings for non-cash items included in Net Earnings. CFO is also referred to as
cash from operations. (Compl, q 10, in. 2).
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2002 CFO by at least 15% from $66.3 million to $76.7 million). Moreover, the Action alleged
that other statements in the Offering Documents concerning the Credit Enhancements were
materially incomplete.

64. FF&E Reserves Income (Complt, JJ 185-196). FF&E Reserves income
constituted restricted cash, kept in segregated accounts, to be used for one purpose, the
replacement of furniture, fixtures and equipment (“FF&E Reserves”) in hotels leased to third
parties. The Action alleged that FF&E Reserves income should have been charged as a
reduction of GAAP income to arrive at CFO for purposes of determining CNL Hotels’ cash
available for distribution, which they were not.” By not adjusting CFO for FF&E Reserves
income, the Action alleged that CFO was artificially inflated by nearly $37 million in 2004,
$20 million in 2003, and $4.2 million in 2002, and that, from 1998 to 2001, the FEF&E Reserves
income improperly inflated CFO by $8.7 million.

65.  Joint Ventures (Complt, { 174-184). The Action alleged that funds received
from the Desert Ridge and WB Joint Ventures were improperly included in CFO. In 2002 and
2003, these two Joint Ventures were suffering operating cash deficits of $12.1 million and
$19.3 million, respectively. However, in those years, CNL Hotels improperly reported as CFO
“distributions” from those joint ventures totaling $5.5 million and $7.7 million, respectively. The
Action alleged that these “distributions” were actually a recycling to CNL Hotels of monies that
it had invested in the joint ventures, and therefore a return of capital, not CFO. In addition to
challenging the financial presentation of the distributions, the Complaint also challenged

Defendants’ failure to make material disclosures in the Offering Documents about related party

> Preferably, FF&E Reserves income should have been a reduction of GAAP net income in

computing CFO.



transactions dating back to 2001 involving WB and Desert Ridge. These transactions were not
disclosed in the Offering Documents during the Class Period in alleged violation of Item 404 of
SEC Regulation S-K.

66.  Borrowings (Complt, T4 197-205). The Action alleged that cash distributions
were inflated and sustained by improper borrowings which had the net effect of returning
Invested Capital to the stockholders. The Action alleged that the Offering Documents clearly

stated that borrowing to fund distributions was limited to circumstances where such

“distributions [were] required in order to enable the Company to qualify as a REIT for federal
income tax purposes.” The borrowings that inflated CFO are not consistent with or in conformity
with the limited circumstance of preserving CNL Hotels’ status for federal income tax purposes
(e.g., in 2003, the distribution to stockholders was more than triple the amount necessary to
maintain CNL Hotels’ status as a REIT).

18 Impairment Of Invested Capital And Stock Value
(see Complt, ] 144-148)

67. CNL Hotels’ primary investment objective was the preservation and protection of
assets, Cash flow and CFO (and, by implication cash available for distribution) were materially
misrepresented in the Offering Documents and CNL Hotels’ financial statements incorporated by
reference therein. Thus, the Action claimed that investors were not given an accurate picture of
the condition of CNL Hotels’ assets and the source of the monies paid to CNL shareholders as
distributions. The Offering Documents informed the Purchaser Class that their distributions were
being “treated as a return of capital on a GAAP basis.” However, it was alleged in the Action
that such a statement does not address the material difference between return of capital

determined in accordance with GAAP and return of capital and preferred distribution on a cash



basis, when, in fact, the latter, not the former, is the measure of Invested Capital under CNL
Hotels’ Charter. In fact, CNL Hotels’ distributions constituted a return of Invested Capital (as
defined in its Charter) in contravention of the statements made in the Offering Documents that:
“The Company has not treated such amounts [Distributions] as a return of capital for purposes of
calculating Invested Capital and the Stockholders’ 8% Return.”
iil. Advisor’s Fees (see Complt, Jf 206-219).

68.  The Action alleged that the Offering Documents did not disclose that the
Advisor’s Acquisition Fee, which was equal to 4.5% of gross proceeds from the offerings, loan
proceeds from permanent financing and a portion of CNL Hotels’ revolving line of credit that is
used to acquire Properties (“Acquisition Fee”) was not reduced, as was required by the Advisory
Agreement, to limit compensation to the Advisor “to the amount customarily charged in arms-
length transactions by other persons or entities rendering similar services... " The difference
between 4.5% and the average industry rate of 2.41% (2.18%, if CNL Hotels and affiliated
entitles are not included) for acquisition fees was alleged to be material.

b. Proxy Claims

69.  The Proxy Class Claims included allegations that in respect of the Original
Merger and other matters, defendants disseminated the Original Proxy to its shareholders seeking
their approval, which Original Proxy was materially false and misleading in violation of Sections
14(a) and/or 20(a) of the Exchange Act. (See above Section E.3.b ] 24-29).

70.  Among other things, the Action asserted that the Original Proxy sought and
obtained approval from the Proxy Class to purchase the affiliated Advisor for materially more
than its value. (Complt, {jf 284-295). The Action asserted that, in this regard, the Original Proxy

was materially false and misleading concerning the value of the Advisor because the value was
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premised on an income stream that was historically inflated, prospectively speculative and
lacking a reasonable basis. (Complt, I 283-295).

71. A significant portion of the Advisor’s purported value in the Original Merger (the
portion alleged in this Action to be speculative) was derived from fees that the Advisor was to
receive from providing advisory services to a yet-to-be operating entity, CNL II. (See Complt,
288, 291). The dependence of the Advisor’s supposed “value” on this projected future income
stream was not disclosed in the Original Proxy, nor was the attendant risk that the CNL II
offering might be aborted or materially modified. Indeed, that risk, in fact, materialized since
CNL II did not break escrow and there is no indication when or if it ever will.

72.  In addition, another significant portion of the Advisor’s purported value in the
Original Merger (the portion alleged in this Action to be historically inflated) was derived based
on Acquisition Fees calculated at an above-market rate of 4.5% of total proceeds. (See Complt,
[ 292, 294) The dependence of the Advisor’s supposed “value” on an historical income stream
that was improperly inflated because it was calculated based on a substantially above-market rate
which was not allowed under the existing Advisory agreement, was not disclosed in the Original
Proxy. (See Complt, q 295).

73. In addition, the Advisor’s historical income levels were not the correct measure as
to the Advisor’s future profitability since, as the Advisor of CNL 11, it would receive steeply
reduced fees in connection with its Advisory services because under the proposed agreement
with CNL II the Acquisition Fee payable to the Advisor by CNL II was only 1.5%, which stands
in stark contrast to the Advisor’s 4.5% Acquisition Fee. (Complt, ] 218, 291)

c. Fiduciary Duty Claims

74.  The Amended Complaint also asserted breach of fiduciary duty claims under state
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law, alleging that certain relationships and transactions between CNL Hotels and the Advisor
were not arms-length or in conformity with CNL. Hotels” Charter (“Fiduciary Duty Claims”).
(Complt, 99 313-341).

75.  While the Individual Defendants and the Advisor were to serve in a fiduciary
capacity to CNL Hotels (and the Individual Defendants to the stockholders}, the Action had
alleged that such defendants failed in their capacity as fiduciaries and the operations of the
Advisor became a vehicle for self-dealing. (Zd.).

76.  The Action alleged that the Advisor garnered excessive Acquisition Fees (see
Section E.3.a | 68, above) in breach of their fiduciary duties, and that certain Defendants, who
owed fiduciary duties to CNL Hotels and the shareholders, breach their fiduciary duties by
permitting the Advisor to charge and collect excessive Acquisition Fees. (Complt, If 323-333).

77.  In addition, the Action alleged that the $83 million fee purportedly owed to the
Advisor in connection with the KSL Transaction (“KSL Fee”) was not a legitimately earned or
owed because: the loans upon which the $83 m,illion. fee was calculated was not permanent
financing (not permanent because the loan’s duration was only 2 years, the extensions were
highly conditioned and not absolutes, and the loans had a floating rate); and this was not new
financing, but rather a refinancing or restructuring of $794 million of the $1.5 billion existing
KSL Loan, which was obtained from the same lender who was owed the existing KSL Loan.
(Complt, I 337-341).

F. The Prosecution of the Action and Related Events.

1. Uncertainty About Original Merger, Underwritten Offering and
Listing Occurring.

78.  The Underwritten Offering and Listing did not occur by November 30, 2004, so,
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according to the Original Proxy, the Merger would not be completed absent waiver of certain
pre-conditions upon the written consent of certain CNL Hotels’ directors and Defendant Seneff.
(Complt, T 273).

79.  Inearly November and early December 2004 , CNL Hotels announced that:

a. “there can be no assurance that the merger will be consummated or if
consummated, the terms or the timing thereof.” (2004 3Q Form 10-Q, filed on November 9,
2004,); (Complt, §f 274); and

b. “As of the date hereof, under the terms of the merger agreement, either
party may terminate the merger agreement, although neither party has done so. Completion of
the merger with [the Advisor] will require the waiver of certain conditions contéined in the
merger agreement. There can be no assurance that the merger will be consummated, or if
consummated, the terms and conditions or timing thereof.” (Form 8-K, filed December 7, 2004);
{{d.).

2. The Amended Complaint is Filed.

80. On December 23, 2004, Plaintiffs filed a Consolidated Amended Class Action
Complaint (“Amended Complaint™) against CNL Hotels, CNL Hospitality Partners, L.P. (“CNL
LP”), RFS Partnership, L.P. (“RFS”), the Advisor, CNL Financial Group, Inc. (“CFG”), CNL
Real Estate Group, Inc. (*CREG”), Five Arrows Realty Securities IT, LLC (“Five Arrows”), and
the Individual Defendants.

81.  Consistent with the Original Complaint, but providing additional factual
allegations for the underlying claims, the Amended Complaint alleged claims on behalf of the
Purchaser Class and the Proxy Class, see Section E.3. a and b, above.

82.  Specifically, the allegations in the Amended Complaint included the following



detailed statements concerning the bases for the Class’ claims with respect to the Advisor:

a. Inflated Acquisition Fee. The Advisor was collecting an inflated, above
market Acquisition Fee calculated at a rate of 4.5%, which stood in stark contrast to the average
industry rate of 2.41%. (Complt, ] 214-218). Plaintiffs’ analysis, reflected in the Amended
Complaint’s allegation, consisted of a detailed review of the non-listed traded REIT market and
the attendant acquisition fees. Such analysis, supported by PASCORP (Vodola Aff. ]19),
revealed that CNL Hotels’ acquisition fees were substantially out of line with the comparable
market rate. Prior to Plaintiffs’ analysis and the publicizing of the analysis in the Amended
Complaint, commentators had only noted that general acquisition fees, not those specific to the
non-listed REIT market, were in a lower basis point range.

b. Grossly Inflated Valuation. The Amended Complaint challenged the
valuation of the Advisor as grossly inflated specifically because it was based entirely on
speculative cash flow projections. (Complt, ] 285-295).

C. Improper KSL Acquisition Fee. The Amended Complaint challenged the
$83 million of Acquisition Fees associated with the KSL Loan, that were claimed to be due to
the Advisor, as improper. (Complt, I 337-341).

83.  The Amended Complaint also asserted direct breach of fiduciary duty claims
under state law, alleging that certain relationships and transactions between CNL Hotels and the
Advisor were not arms-length or in conformity with CNL Hotels” Charter.

3. Motion te Dismiss the Amended Complaint.

84.  Defendants moved to dismiss the Amended Complaint in its entirety on February

11, 2005 pursuant to Federal Rules of Civil Procedure 12(b)(6) and 9(b) and the Private

Securities Litigation Reform Act (“PSLRA”).



85. Defendants’ motions made the following arguments which Co-Lead Counsel
vigorously opposed:6

a. Proxy Claims. Defendants asserted that, even though they would not void
the challenged shareholders’ vote, but simply since the Original Merger had not been effectuated
yet, the Proxy Claims as asserted in the Amended Complaint was premature, not ripe of
adjudication and the investors had not suffered any harm or loss. In addition, Defendants
asserted that the Proxy Claim was not pleaded with the requisite particularity required by Fed. R.
Civ. P. 9(b) and the PSLRA, in that it did not plead particular facts that gave rise to a strong
inference of negligence on the part of each defendant concerning the Proxy Claim. Furthermore,
certain Defendants challenged the Amended Complaint’s naming of them as having violated
Section 14 of the Securities Act, and the rules promulgated thereunder, because they were only
identified in the Original Proxy but were not alleged to have solicited it. Finally, Defendants
asserted that the misstaterments alleged to violate Section 14 were not material and not required
to be disclosed, and all material information was, in fact, disclosed.

b. Purchaser Claims. Defendants asserted that the Amended Complaint
sounded in frand and therefore did not allege the Purchaser Claims with the requisite
particularity required by Fed. R. Civ. P. 9(b) and the PSLRA, and impropcrl'y utilized group
pleading. In addition, Defendants asserted that the Amended Complaint did not allege that the

investors had suffered any harm, because there had been no recognized loss, nor a demonstrated

6 Co-Lead Counsel retained GlenDevon Group, Inc. (“GDG”) in March 2005 to assist Co-

Lead Counsel with respect to (a) certain financial statement analysis in connection with Co-Lead
Counsel’s opposition to Defendants’ motions to dismiss the Amended Complaint; and (b)
constructing and analyzing certain industry trends. See, J 120, below; and Exhibit C hereto,
Affidavit of Kathleen P. Chimicles, ASA In Support of The Settlement and (ii) Co-Lead Counsel’s
Application for Attorneys’ Fees and Reimbursement of Expenses, “KPC Aff.” {{ 4, 6-7.
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decrease in CNL Hotels’ share price. Furthermore, certain Defendants challenged whether they
could be held liable under Sections 11 and 12, asserting that they were not enumerated as
potential viclators under the applicable law. Finally, Defendants asserted that the material
misstatements alleged to violate Section 14 were not material and not required to be disclosed,
and all material information was, in fact, disclosed.
C. Fiduciary Duty Claims. Defendants asserted that the Amended

Complaint asserted claims for harms allegedly inflicted on CNL Hotels and not for harms
suffered individually by the investors, so the allegations were improperly pled as direct, rather
than as derivative, claims for breaches of fiduciary duty.

4. Changes in Disclosures in CNL Hotels’ 2004 Form 10-K.

36. On March 16, 2005, subsequent to the filing of Defendants’ motions to dismiss,
an undertaking which required Defendants and their counsel to take a very close look at the
allegations in the Amended Complaint, CNL Hotels filed with the SEC its Form 10-K for the
period ended December 31, 2004 (2004 Form 10-K”). The 2004 Form 10-K contained the first
audited financial statements issued by CNL Hotels since the filing of the Original Complaint.

87. Abandoning the prior financial presentation of Credit Enhancements as income,
which was challenged by the Action as being an improper and misleading financial presentation
of the financial condition of CNL Hotels (Complt, [ 156-176), in the 2004 Form 10-K, CNL
Hotels treated the Credit Enhancements as other income, as reductions in base management fees
or as liabilities by the Company, depending upon the nature of each credit enhancement
agreement and whether the funded amounts are required to be repaid by the Company in the
future. (Complt, I 174).

88, The 2004 Form 10-K also made, for the first time, material disclosures about

30



related party transactions dating back to 2001 involving the WB and Desert Ridge Joint Ventures
(Complt §f 230-252), informing the investors that affiliated parties received a loan from Marriott
to make their investments in the Joint Ventures. The 2004 Form 10-K also makes additional
disclosures about the loan and the affiliated parties’ failure to pay interest under the loan and the
impact of that failure. However, the 2004 Form 10-K still failed to disclose the identity of the
affiliated party. (Id.)

80, In addition, the 2004 Form 10-K revealed for the first time that the Properties
required $184 million of accumulated capital improvements, which materially exceeded the
amount of CNL Hotels’ reserves, which, as of December 31, 2004, totaled only $79 million.
These teserves and capital improvements were related, in part, to FF&E Reserve income, which
was alleged in the Action to have been improperly utilized, instead of being reserved, to inflate
distributions. (Compit,  194).

5. Advisor’s Acquisition Fee Revisited

0. On April 6, 2005, also subsequent to the filing of Defendants’ motions to dismiss,
again, an undertaking which required defendants and their counsel to take a very close look at
the allegations, CNL Hotels filed a Form 8-K with the SEC announcing that, in connection with
the renewal of the Advisory Agreement, independent members of CNL Hotels™ board of

directors were in discussions with the Advisor to determine the comparable current market

percentage rate for calculating the Acquisition Fee. (Complt, | 324). This advisory fee rate

was precisely the rate focused on by this Action: (i) as part of the Proxy Claim and Fiduciary
Duty Claim, because the rate was excessive and above-market; and (ii) as part of the Purchaser
Claim because Defendants had failed to disclose that the rate was above market, when investors

were contemporaneously being told that the rate would be reduced to market. (Complt, T{ 214-
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219).
6. Abandonment of Original Merger Agreement.

91.  On April 8, 2005, just days prior to the April 13, 2005 hearing on Defendants’
motions to dismiss the Amended Complaint, CNL Hotels announced that a special committee of
CNL Hotels’ board of directors was in discussions with the Advisor regarding the possible
amendment of the Original Merger Agreement. (Complt, ] 275-276).

92. Although CNL Hotels and its shareholders had previously approved the terms of
the Original Merger pursuant to the Original Proxy, CNL Hotels was now announcing that the
terms of the Original Merger were the subject of new discussions between a committee of
Independent Directors and the Advisor’s owners and stated for the first time that the “Merger
Agreement will not be consummated on its present terms.” (/d.). Moreover, CNL Hotels went
on to commit that if an Amended Merger Agreement results from discussion by the companies,
the Amended Merger will be submitted for stockholder approval. (/d.)

7. April 13, 2005 Hearing on Motions to Dismiss Amended
Complaint.

93,  On April 13, 2005, the Court held the hearing on Defendants’ motions to dismiss
the Amended Complaint.

94.  The afternoon prior to the April 13 Hearing, the Court had ordered that Plaintiffs
should be prepared to point out to the Court, with specific reference to the CNL Hotels’
registration statement filed with the SEC on January 29, 2003, (1) those statements which
Plaintiffs claim are materially false and misleading; and (2) that information which Plaintiffs
claim should have been disclosed in order to make the statements therein not misleading (“April

12 Order™).
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95.  Atthe April 13 Hearing, Co-Lead Counsel made oral presentations in support of
Plaintiffs’ opposition to Defendants’ motions to dismiss, including a presentation to the Court in
accordance with the Court’s April 12 Order. The Court indicated that it would issue rulings on
the Purchaser Claims and Fiduciary Duty Claims.

96. In addition, based on Defendants’ representations to the Court that certain of the
Defendants and other REIT affiliates were in discussions regarding the possible amendment of
the Original Merger Agreement and on CNL Hotels’ April 8 Form 8-K filing with the SEC, the
Court deferred consideration of the motion to dismiss the Proxy Claim (Count I of the
Amended Complaint) at the April 13 Hearing.’

97.  Subsequent to the April 13 Hearing, CNL Hotels filed a Form 10-K/A with the
SEC which reiterated that defendants are “in discussions” “regarding the possible amendment of
the Existing Merger Agreement and that, although the Existing Merger Agreement remains in
effect, it is currently contemplated that the merger will not be consummated on its present terms.
. (Complt [ 278).

8. Court’s Rulings on Motions to Dismiss Amended Complaint.

98.  The Court issued rulings on May 9, 2005 denying in part and granting in part
Defendanis’ motions to dismiss the Amended Complaint, and afforded Plaintiffs the opportunity
to file a First Amended Complaint.

99.  Specifically, as to the Fiduciary Duty Claim, the Court granted leave to amend to
assert it as a derivative claim. Thereafter, Plaintiffs undertook to analyze whether a shareholder

demand on the Board (composed as of the time the Original Complaint was filed) was futile

! Subsequently, the Court scheduled a hearing on the Proxy Claim for May 31, 2005, and

then granted the continuation of that hearing until June 24, 2005.

33



because a majority of CNL Hotels’ directors were interested or otherwise disqualified from
action on such a demand.

100. The Court dismissed all claims under Sections 11, 12 and/or 15 of the *33 Act
against peripheral defendants, CNL Hotels’ operating partnerships, CNL LP and RFS, the
Advisor, CEG, CREG, and Five Arrows, holding that those particular defendants were not
adequately alleged to have violated or to be properly held liable for violating the ’33 Act.

101. In addition, as to the Purchaser Claims, the Court ordered Plaintiffs to omit all
references in the complaint to “intent to deceive” and fraud, and replead the Purchaser Claims as
follows:

a. Designate the representations and omissions which pertain to all the issuing
documents, clearly delineate the representations and omissions in each
document, and separate those that are specific to a particular issue’

b. Link particular defendants with particular registration statements and specify
the material misstatements or omissions contained there.

c. Link the Individual Defendants to the particular documents they signed and
specify the misstatements or omissions contained therein.

d. Link each Individual Defendant with the particular false or misleading
documents filed during their respective tenures as controlling persons.

9. First Amended Complaint.

102. On May 31, 2005, Plaintiffs filed the Consolidated First Amended Class Action
Complaint for Violation of Federal Securities Laws and Derivative Action for Breaches of
Fiduciary Duties (“First Amended Complaint”) naming as defendants CNL Hotels, CNL

Securities Corp. (“CSC”"), the Advisor, and the Individual Defendants.
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103. The First Amended Complaint removed dismissed parties, conformed the
allegations to be in accordance with the Court’s May 9, 2005 Order (see J{ 98-101, above),
alleged the Fiduciary Duty Claim as derivative, and brought all factual ailegations up-to-date:

a. Count I of the First Amended Complaint asserted claims against CNL Hotels
and Individual Defendants, and against the Advisor and Individual Defendants
as controlling persons, pursuant to Sections 11 and 15 of the '33 Act;

b. Count TI of the First Amended Complaint asserted claims against CNL Hotels,
CSC, and the Individual Defendants, and against the Individual Defendants as
controlling persons, pursuant to Sections 12(a)(2) and 15 of the "33 Act;

c. Count III of the First Amended Complaint asserted claims against CNL
Hotels, CSC, the Advisor and the Individual Defendants under Section 14(a)
of the '34 Act, and Rule 14 promulgated under the '34 Act, and against the
Advisor and Individual Defendants as controlling persons pursuant to Section
20(A) of the *34 Act.

d. Count IV of the First Amended Complaint asserted a shareholder derivative
claim against the Advisor and Individual Defendants for breach of fiduciary
duty.

104. The First Amended Complaint added detailed allegations challenging the
methodology utilized to derive the value of the Advisor in connection with the Original Merger
and Original Proxy. In this regard, the First Amended Complaint alleged that:

a. The future income stream projected by the Advisor was substantially based on
advisory services to be provided to CNL Hospitality Properties II (a CNL

affiliated entity, which has never broken escrow, and thus, could not generate
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any reverue that could ever inure to the benefit of CNL Hotels or the Advisor.
(see above at 4 71, 73).

b. The Advisor’s income from continued operations (amounts are roughly
equivalent to EBITDA, the commonly utilized measure of performance) was
nsed as the principle measure of profitability to value the Advisor by deing a
comparable company analysis using EBITDA multiple range of 6.1x and
11.3x. However, such income itself was inflated by the unjustified 4.5%
Acquisition Fee rate (Complt, 19 289-290), the use of which then resulted in a
grossly inflated value for the Advisor.

c. Despite being asked to vote for a self-dealing, non-arms length transaction, in
which various Defendants would receive almost $300 million for their
interests in the Advisor, the Proxy Class was never given the material
information necessary concerning the Advisor’s past performance based on
industry and role specific criteria, in order to make an informed decision
concerning the Original Merger.

105.  On July 22, 2005, Defendants moved to dismiss the First Amended Complaint:

a. As to the Purchaser Claims, Defendants asserted for the first time that the then
named plaintiff, the Barack Trust, lacked standing to assert certain of the
Purchaser Claims which challenged the statements made in the Offering
Documents for the 2000, 2002, and 2003 Offerings. Defendants moved to
dismiss claims asserted under the 2000 and 2003 Offerings because there was
not a named plaintiff alleged to have purchased pursuant to those Offerings.

b. Tn addition, Defendants again resurrected their chalienge to the Purchaser
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Claims on the ground that CNL Hotels did not have a duty to disclose the
omitted information or that the information that was disclosed was not
materially misleading as a matter of law.

c. As to the Proxy Claims, Defendants asserted that the Original Proxy contained
all material disclosures and the First Amended Complaint failed to allege the
bases on which it was alleged that the Advisor valuation was unreasonable.

d. As to the Fiduciary Duty Claims, Defendants asserted that the First Amended
Complaint’s allegations on the futility of making a demand on CNL Hotels’
board were insufficient to satisfy the requirements of Maryland Law.

e. Finally, the Advisor and CSC asserted that they were not properly named as
Defendants in the Action.

106. Plaintiffs filed extensive briefing opposing Defendants’ motions. Oral argument
on the motions was scheduled for September 9, 2005.

10. September 1, 2005 Announcement Concerning the Original
Merger Agreement

107. On September 1, 2005, CNL Hotels issued a press release and filed a Form 8-K
with the SEC that stated that, although the Original Merger Agreement remained in effect, the
special committee of the board of directors of CNL Hotels and the Advisor were seeking to
negotiate revised terms of the merger and that “If an agreement cannot be reached on revised

terms, including an amount of consideration materialiy more favorable to the Company than

previously proposed in the Merger Agreement, the Merger Agreement will be terminated.” This
was the first time CNL Hotels’ sharcholders were informed that the Original Merger Agreement

would be terminated if the amount of consideration for the Advisor was not materially more
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favorable to the Company than previously proposed.

11 September 9, 2005 Hearing and Court’s Rulings on Motion to
Dismiss the First Amended Complaint

108. At the September 9 Hearing and on September 13, 20, and 21, 2005, the Court
issued rulings that denied in part and granted in part Defendants’ motions to dismiss the First
Amended Complaint. In these rulings, the Court dismissed:

a. All claims against CSC on the ground that the First Amended Complaint did
not allege sufficient facts to hold CSC liable under Section 12 of the
Securities Act as a seller of CNL Hotels” stock.

b. The Proxy Claim as moot, without prejudice. Based on the language in CNL
Hotels® September 1, 2005 statement (above at  107), that the Original
Merger Agreement would be terminated unless there was a material reduction
in the consideration flowing to the Advisor, with the agreement of the parties
the Court observed that the Proxy Claim was moot, since the Merger was not
going forward on terms that the shareholders had approved pursuant to the
challenged Original Proxy.

c. The Fiduciary Duty Claims, with prejudice, adopting Defendants’ position
that Plaintiffs failed to satisfy a prerequisite to a shareholder’s right to assert a
derivative claim, that is, to demonstrate that a demand on the board of
directors to act would have been futile.

109. Importantly, as to the Purchaser Claims, which Defendants moved to dismiss with
respect to the challenged statements made in the Offering Documents for the 2000 and 2003

Offerings, in the face of Plaintiffs’ argument that the Lead Plaintiff for the Purchaser Class could

38



represent investors who purchased in Offerings pursuant to substantiaily similar Offering
Documents), the Court ordered that Plaintiffs could add additional named plaintiffs who
purchased in the 2000 and 2003 Offerings in a subsequently filed complaint, in order to cure any
possible standing deficiency.

110. The Court upheld the remaining claims, and, in addition, in deciding what is
essentially an issue of first impression (whether an Advisor of a REIT is a control person of the
REIT for purposes of the federal securities law), the Court, adopting Plaintiffs’ position, held
that the First Amended Complaint stated a claim against the Advisor as a controlling person of
CNL Hotels under Section 15 of the Securities Act.

12.  Operative Complaint Filed and Defendants Moved to Dismiss the
Operative Complaint, In Part.

111. On October 10, 2005, Plaintiffs filed the Consolidated Second Amended
Complaint seeking damages for alleged violations of the federal securities laws and state
common law (“Operative Complaint™).

112.  In accordance with the Court’s rulings on the First Amended Complaint
concerning standing to assert the Purchaser Claims, the Operative Complaint added named
plaintiffs who purchased during the 2003 Offering. (Complt 1] 45-47). However, the Operative
Complaint did not add a named plaintiff who purchased during the Class Period in the 2000
Offering.

113.  Plaintiffs also conformed the allegations in the Operative Complaint to the
Court’s rulings on Defendants’ motions to dismiss the First Amended Complaint, and included
factual allegations relating to the Original Merger and the Original Proxy as material background

information.
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114. On November 9, 2005, Defendants moved to dismiss the Operative Complaint, in
part, on the following grounds: (a) Allegations related to the Proxy Claim, the Fiduciary Duty
Claim and CSC should be stricken because those claims, and CSC, were previously dismissed;
(b) none of the named plaintiffs have standing to bring Purchaser Class claims related to the
2000 Offering; () and, again, the Purchaser Class claims related to the 2002 and 2003 Offerings
should be dismissed for the reasons set forth (and unsuccessfully argued) in Defendants’ prior
motions to dismiss.

115. In response, Plaintiffs asserted that: (a) allegations about CSC, the Original
Merger and the Original Proxy remained material and pertinent to the Action, and thus should
not be stricken or dismissed; (b) as previously argued, a named plaintiff who has standing to
assert claims under the 2002 or 2003 Offerings has standing to assert claims on behalf of
purchaser in the 2000 Offering, because the disclosures, the Offering Documents and claims
were substantially similar; and (c) the Court had already ruled that the other Purchaser Class
Claims were sufficient.

G. Settlement Negotiations

116. On December 6, 2005, Defendants for the firs; time seriously broached the topic
of settlement with Co-Lead Counsel.

117. The initial discussions between counsel about the subject of settlement led
immediately to Co-Lead Counsel’s mobilization of the necessary experts to assist them in the
negotiations. The areas for which expertise was needed included:

a. assessing the proposals that Defendants would be making concerning the
negotiated terms of the Merger between the Advisor and the Company;

b. assessing the proposals that Defendants would be making concerning the
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payment of past and future advisory fees to the Advisor;

c. structuring of a settlement of the Purchaser Class Claims that used
consideration other than cash, such a distinct possibility was suggested by
Defendants’ Counsel in initial communications with Co-Lead Counsel, thus it
was imperative for Co-Lead Counsel to be in a position to value any financial
instrument (debt, equity or derivative) that the parties discussed as possible
settlement consideration; and

d. the development of a preliminary plan of allocation for the Purchaser Class.

1 Partners Advisory Services Corp. (“PASCORP”)

118. Co-Lead Counsel sought the immediate assistance of PASCORP (see above,
Section D.1 § 34) in the settlement negotiations. Asa consultant on these matters, PASCORP
provided substantial and necessary assistance to Co-Lead Counsel because of its significant
familiarity with CNL Hotels’ business, assets, structure and financial condition.

119. TIn connection with settlement negotiations, PASCORP consulted with Co-Lead
Counsel regarding the following: (a) creation of a settlement framework that would compensate
members of the Purchaser Class without impairing their investment in CNL Hotels; (b) creation
of a new security to benefit members of the Purchaser Class while preserving CNL Hotels’ assets
and capital structure; (c) the review and analysis of the terms of, and underlying financial
valuations and backup to, the New Agreements; and (g) the participation in confirmatory
discovery, distilling for Co-Lead Counsel documents concerning CNL Hotels” accounting
procedures and the New Agreements. (Vodola Decl. 1 34-45). Vodola participated in and
attended four settlement meetings in New York, Orlando, and Washington, D.C. (Vodola Decl. |
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2. GlenDevon Group, Inc. (“GDG”).

120. Co-Lead Counsel also retained GlenDevon Group, Inc. (“GDG”) to provide Co-
Lead Counnsel with assistance in settlement negotiations. Kathleen P. Chimicles, to whom I am
married, is the founder and President of GDG. After having been the Financial Specialist of
Chimicles & Tikellis LLP from 1992 through 2004, Ms. Chimicles established GDG in January
2005 to provide forensic investigation, damages analyses and expert services for complex
litigation cases including structured allocation plans. Attached to this Declaration as Exhibit C is
the Affidavit of Kathleen P. Chimicles, ASA In Support of The Settlement and (i1} Co-Lead
Counsel’s Application for Attorneys’ Fees and Reimbursement of Expenses (“KPC Aff.™).

121. TIn connection with settlement negotiations, Co-Lead Counsel retained GDG to
assist Co-Lead Counsel in (a) creation of derivative financial instruments and other settlement
structures; (b) structuring a plan of allocation; and (c) assessing the shareholder data
requirements to effect the plan of allocation. (KPC Aff. §f 5, 8-15, 16-34).

| 122. In addition, on behalf of Co-Lead Counsel, GDG identified and negotiated an
engagement agreement with Write Capital Management (“WCM™). WCM is an options
specialist firm. Attached as Exhibit D hereto is the company resume of WCM. At the direction
of Co-Lead Counsel, GDG and WCM evaluated, structured and provided a preliminary estimate
of the value created by several option structures considered by Co-Lead Counsel as part of a

structure of proposed settlement scenarios. (KPC Aff Y 11-12).
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